


THE NEW JERSEY LAW JOURNAL 


A MONTHLY PERIODICAL 


Devoted to State Law News and Literature. 











Vou. 1. 


MAY, 1878. 








EDITOR'S NOTES. 


We do not hear yet of any meeting 
of the State Bar Association. ‘What 
is the matter, gentlemen? Is there 
not enough courage and “clear grit” in 
the profession in this State to purify 
and elevate the standard of admissions 
to the Bar,and to weed out scavengers? 





Tue decision of the Court of Errors 
and Appeals of this State, reversing 
so much of the Chancellor’s decision 
in the case of Benjamin Williamson, 
Trustee v. The N. J. Southern R. R. 
Co. as holds that the rolling stock of a 
railroad is personal property, has been 
looked forward to with much interest. 
Judge Depve’s language is perspicu- 
ous and decided, (see the opinion else- 
where,) and we have no doubt it will 
ever remain the accepted law of this 
‘State. 

Tue appointment by the Chancellor 
of Trial Masters, in pursuance of the 
provisions of a law passed at the last 
Legislative session, who shall hear and 
determine causes in Chancery referred 
to them in much the same manner as 
the Vice-Chancellor, will greatly serve 
to facilitate the equity business, which 
now crowds so heavily on the Charicel- 
lor and Vice-Chancellor, Whether this 
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was the best mode to effect the relief 
needed by these officers and by suitors, 
may be open to discussion ; but it can- 
not fail to be in the interest of all 
who bring suits in Chancery. The 
gentlemen appointed are well versed 
in equity business, through their ex- 
tensive private practice, and will make 
efficient subordinates to our excellent 
Chancellor. 





Tue Bankrupt Law, if repeale., will 
continue to be a.law until the first day 
of next January, which seems to us an 
ill-advised prolongation of an evil. Es- 
pecially will this be the case if many 
Registers in Bankruptcy‘send out such 
circulars as emanated from one in Jili- 
nois, which advised all business men, 
who desired to be discharged from the 
payment of honest debts, to repair imme- 
diately to his office. Perhapsto judges 
and lawyers the Bankrupt Act has been 
beneficial, but even they will, as a rule, 
be sincerely glad if this business can 
be wiped out. It has been an accursed 
law in its operations, and detrimental 
both to business interests and’ sound 
morality ; now let it go the way of all 
such mistaken legislation in behalf of 
dishonesty. 
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DIVORCE— EVIDENCE OF PAR- 
TIES. 


Marsh v. Marsh. 
[March Term, 1878.} 


In a suit for divorce for adultery neither hus- 
band or wife is a competent witness to dis- 
prove the charge. 

On bill for divorce on ground of adul- 
tery, and decree in favor of complain- 
ant. Cause heard below by Vice-Chan- 
cellor. The wife was offered as a wit- 
ness in her own behalf to disprove the 
offense, but was not admitted. 

Ff’. H. Lum for appellant. 

S. B. Ransom for respondent. 


Beastey, C. J.: It is now insisted 
that this action of the Court was erro- 
neous. ButIdo not think so. By 
the recent Revision the acts concern- 
ing evidence have been not only con- 
solidated, but in important respects 
modified, so that we must look to the 
statute as it now appears in this alter- 
ed form for the law of this subject as 
it at present prevails in this State. It 
does not seem to me that after such a 
transaction and mutation we gain 
any useful insight into the meaning of 
the existing act by tracing its several 
provisions through the successive 
stages of their existence. Such an en- 
deavor might have been profitable if 
this law had not undergone change 
when in the hands of the revisers in 
this very particular to which the pres- 
ent inquiry relates. 

Looking then to this revised actas 
the interpretation of the Legislative 
purpose, it seems plain that neither 
husband nor wife can be a witness for 
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or against each otherin a proceeding 
for divorce on account of adultery. 
This incapacity obtains by virtue of 
the 5th section of the law, and which 
is the only one that qualifies husband 
or wife as a witness. The 3d section - 
does not have that effect, for it re- 
moves only the disqualification arising 
from an interest in the controversy 
‘as a party or otherwise,’ and leaves 
unannulled the incompetency inherent 
on grounds of public policy in the 
matrimonial relationship. This clause, 
as it originally was framed, had, it is 
true, a different effect from this, and, 
by construction, was held to have ta- 
ken away the incapacity of married 
persons to testify in their own behalf 
in suits for divorce: but this exposi- 
tion was justifiable alone by force of 
an intention to that effect appearing 
in the proviso annexed to this section ; 
and this proviso has been repealed, 
and the whole subject, with respect to 
the testimony as affected by the rela- 
tion of marriage, regulated in the 5th 
section. It is, therefore, to this latter 
section that we must look at the pres- 
ent time for our entire materials of 
exposition ; with the exception that, 
the 2nd clause of this act provides that 
a married person cannot be called as 
a witness by his adversary in a divorce 
suit. Standing thus apart, the lan- 
guage of the 5th clause does not ap- 
pear to me to be subject to any uncer- 
tainty: in clear terms it qualifies fully 
the husband and wife as witnesses in 
all civil proceedings with the excep- 
tion just noted, and with those other 
exceptions defined in its own proviso, 








* time Sutphen owned in fee a tract of 





one of which is that neither husband 
nor wife shall be competent nor com- 
pellable to give evidence for or against 
the other “in any action or proceed- 
ing for divorce on account of adultery, 
except to prove the fact of marriage.” 

It is suggested in the brief of coun- 
sel that the object of this section was 
to disenable one of the married per- 
sons from testifying for or against the 
other, but thatit was not intended to 
prevent one of them from testifying in 
his own favor; but the objection to 
that construction is that itis a require- 
ment doing violence to the natural 
sense of the word used. 

Decree affirmed. 


RECORD OF DEED. 





Sanborn, et al. v. Adair, et al. 
{March Term, 1878.] 

1. A deed recorded after fifteen days is notice 
to purchasers, mortgagees and judgment 
creditors subsequent to such record. 

2. A deed not.recorded in fifteen days is void 
as to a subsequent deed fora valuable con- 
sideration without notice, and cannot re- 
gain its priority by being placed on record 
before such subsequent deed is recorded. 

3. Such subsequent deed cannot lose its prior- 
ity.over the earlier deed by not being put 
on record, but is, in its turn, if not record- 
ed in fifteen days, subject to be postponed 
to a later deed taken without notice for val- 
uable consideration. 

4, The complainant’s bill, alleging that the 
grantee in the deed second in date took his 
conveyance with an express agreement to as- 
sume the payment of the judgment in ques- 
tion, and that allegation not being denied in 
the defendant’s answer, it must be taken as 
admitted against him, and the premises 
conveyed to such grantee held primarily li- 
able for the payment of said judgment. 


On Sept. 18, 1868, Adair recovered 
a judgment in the Somerset Circuit 
against Kinsey‘and Sutphen. At this 


land in Somerset County. Feb. 20, 
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well a portion of this. tract, by deed 
acknowledged March 11, 1869, and re- 
corded April 2, 1869. By deed of 
March 31, 1869, Sutphen conveyed the 
balance to Culver Barcalow, which 
deed was acknowledged the same day 
and recorded May 12, 1869. Hartwell 
subsequently conveyed to Sanborn and 
Stryker, and Barcalow conveyed it to 
Rarick. Execution was issued upon 
the Adair judgment, and the whole 
tract levied upon, and the question 
now is whether the portion sold to 
Hartwell or that conveyed to Barcalow 
is to be primarily liable for the pay- 
ment of the judgment. 
Mr. W. J. Magee for Mr. Rarick. — 


Mr. A. A..Clark for complainants. 


Van Sycoxiz, J.: The Hartwell deed 
was executed before the Barcalow deed, 
but was not recorded before the Bar- 
calow deed was recorded. The regis- 
try act of 1799 for deeds was precisely 
like the act now in force, except that 
it required a deed to be recorded in 
six months instead of fifteen days, 
Patterson’s Laws 399. It provides 
that every deed or conveyance of lands 
which should be made or executed on 
or after the lst day of January, 1800, 
should be void and of no effect against 
a subsequent bona side purchaser or 
mortgagee for a valuable consideration, 
not having notice thereof, unless ac- 
knowledged, or approved and certified 
as thereby directed, and lodged for 
record within six months with the 
Clerk of the Common Pleas of the 
County. _ 

A doubt having arisen whether a 
deed made after the year 1800 could 
be recorded after the expiration of six 
months, on Nov. 26, 1801, a supple- 
ment was passed which authorized all 
deeds to be recorded and provided 





1869, Sutphen conveyed to one Hart- 


that every deed or conveyance of lands 
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made and executed on or since Jan. 1, 
1800, and prior to the passing of this 
act should be void and of no effect 
against a subsequent bona fide purcha- 
ser for a valuable consideration, not 
having notice thereof, unless recorded 
within six months after the passing of 
this act, and also prior to the record- 
ing of any other deed or conveyance 
for the same premises, but that such 
deed should be valid between the par- 
ties. A 2nd section enacted that when 
deeds or conveyanees shall be lodged 
with the clerk, or recorded in his office 
after six months from the execution of 
the same, such deed or conveyance 
shall not operate against a bona fide 
purchaser for a valuable consideration, 
not having notice thereof, whose deed 
or conveyance for the same lands shall 
be previously lodged with the said 
clerk or recorded. 

The case of Den v. Richman, 1 Gr. 


43, was controlled by the supplement 
of 1801, and the 4th and 5th resolu- 
tions of the Court in that case depend- 
ed upon the peculiar language of the 


statute. According to those resolu- 
tions a deed not recorded within six 
months lost its priority over a subse- 
quent deed recorded before it, but 
maintained its priority over such sub- 
sequent deed, provided it was record- 
ed before such subsequent deed was 
recorded. 
The act of 1820 repealed the act of 
1801, which clearly supported the res- 
olutions in Den v. Richman, and re- 
enacted the act of 1799, substituting 
fifteen days for six months. * * 
With this history of the legislation 
on this subject in view, it is apparent 
that as our law now stands a deed not 
recorded in fifteen days loses its pri- 
ority over one taken subsequently with- 
out notice. The statute fixes the status 
of the subsequent deed and establishes 





its priority ; priority cannot be regain- 
ed by the earlier deed by being record- 
ed before the subsequent deed is re- 
corded. The law says that by failure 
to have it recorded in fifteen days it 
shall be void and of no effect against 
the subsequent deed or judgment or 
mortgage, and in that position it must 
remain. The simple act of omission 
on the part of the grantee to have it 
recorded within fifteen days is declar- 
ed by the statute to make it void 
against such subsequent deed, judg- 
ment or mortgage. The failure to in- 
corporate the 2nd section of the act of 
1801 into the act of 1820 manifests a 
clear intention to change the rule 
which permitted the earlier deed to re- 
tain its priority by getting upon rec- 
ord, after the expiration of fifteen days 
before the recording of the later deed., 
In Coleman v. Barklew, 3 Dutch. 357, 
judgment was recovered after¢he deed 
was given, but before it was recorded ; 
the Chief Justice said, that -by the 
terms of the statute the deed, not hav- 
ing been recorded within fifteen days 
from its delivery was void, and of no 
effect against the lien of the judgment. 

Mr. Griffeth in his Law Register 
(Vol. 4, p. 1203) says that deeds, if re- 
corded within fifteen days, are not af- 
fected by a subsequent conveyance or 
mortgage, or judgment recorded or 
entered within that time ; without stat- 
ing whether a deed if not recorded in 
fifteen days loses its priority over one 
subsequently taken for value without 
notice, and recorded after the first 
deed is recorded after the expiration 
of fifteen days. 

He adds, that a mortgage takes ef- 
fect against a subsequent purchaser, 
mortgagee or judgment. creditor only 
by being recorded before the subse- 
quent judgment, deed or mortgage is 
entered or recorded ; as between them- 
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selves mortgages take priority merely 
by prior registry. 

By the terms of the act of June 5, 
1820, a deed not recorded in fifteen 
days is made absolutely void as to one 
subsequently taken without notice ; 
the single condition upon which it is 
to be postponed is a failure to record 
it in fifteen days, while a mortgage is 
declared to be void against a subse- 
quent deed unless it is recorded be- 
fore the subsequent deed is recorded. 

Priority of registry maintains prior- 
ity of lien as to mortgage, but as to a 
deed the rule is different, where the 
deed is not recorded within the statu- 
tory time. The contrary interpreta- 
tion would interpolate in the act the 
words “unless it is recorded before 
the subsequent deed is recorded.” 
These words, which had been incorpo- 
rated in the supplement of 1801, were 
dropped out when the act of 1820 was 
framed, and it would therefore violate 
every rule of construction to give our 
statute the same effect as if it is still 
contained there. Cases which go upon 
the priority of registry are under reg- 
istry acts where no time is limited for 
recording. 

The act to register mortgages pass- 
ed June 7, 1799 (Patterson’s Laws 402) 
provided that a mortgage should be 
void and of no effect against a subse- 
quent mortgage or purchaser for value 
without notice unless such mortgage 
should be recorded within thirty days. 
Under this act it was held by Chancel- 

lor Williamson and Justice Ford in 
Plume v. Bone, 1 Gr. 63, that a mort 
gage might be recorded after the ex- 
piration of the thirty day@, and that it 
would have priority over a subsequent 
mortgage taken after such registry, 
and in Den v. Roberts, 1 South. 317, 
where both mortgages were recorded 
ewithin thirty days, but,the later mort- 


gage was first on record, it was held 
that by the 5th section of the act of 
1799 the instrument first recorded had 
priority. Butno case under the act 
of 1799 has held thatif a mortgage 
was not recorded within thirty days, 
and after that time a subsequent mort- 
gage was taken without notice, the 
first mortgage could retain its priority 
by being recorded before the subse- 
quent mortgage was recorded. 

That such was not understood to be 
the true interpretation of the act of 
1799 respecting mortgages is manifest 
from the fact thatthe thirty day clause 
was dropped out and the act of 1820 
passed expressly provided that priori- 
ty of registration should govern. * * 
AsI construe our existing registry 
law, the following rules are establish- 
ed: [Same asin 1, 2 and 3 of sylla- 
bus above.] This is the construction 
given by the Court of Errors in De 
Courcey v. Collins, 6 C. E. Gr. 357, to 
similar language in the ‘chattel mort- 
foage act. * * The same interpretation 
has been given by the Supreme Court 
of the United States to the registry 
act of Ohio. Steele’s Lessee v. Spen- 
cer, 1 Peters 552. * * 

Under this rule the Barcalow deed 
would be entitled to priority if it con- 
veyed the same premises described in 
the Hartwell deed, and under the set- 
tled rule that lands conveyed away by | 
the owner are to be applied to the - 
satisfaction of incumbrances in the in 
verse order of their alienation, the 
tract conveyed to Hartwell is primari- 
ly liable for the outstanding judgment. 

The question remains whether the 
fact that the owner conveyed different 
parcels of the same tract to these two 
grantees will change the rule. * It isa 
common maxim that equity follows the 
law ; in derding with cases of an equi- 





table nature it adopts and follows the 
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analogies furnished by the rules of 
law, 1 Story’s Eq. $64. When Barca- 
low accepted his deed the record show- 
ed that his grantor still owned the bal- 
ance of the tract, and he was thus as- 
sured that the judgment would be sat- 
isfied without resorting to his prem- 
ises. 

In Losey v. Simpson, 3 Stock. 249, 
Chancellor Williamson says that the 
whole object of the registry act is to 
protect subsequent purchasers and en- 
cumbrancers against previous convey- 
ances which are not recorded. It is 
obvious that the spirit of the act will 
be violated, and the protection it af- 
fords very much narrowed if a pur- 
chaser in the situation of Hartwell can, 
by his failure to put his deed on rec- 
ord, practically defeat a title which 
occupies a place prior to his own. He 
should not be permitted to accomplish 
by indirection through his own laches 
what he could not have done if he. had 
taken a deed for the Barcalow lot. 

The real question is, who is bound 
in equity to pay the debt? It would 
seem to be clear that equity following 
the law must impose the burden upon 
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the Hartwell tract. Sound policy re. 
quires that this view should prevail, 
otherwise no vendee could possibly 
tell from the record the real position ~ 
he was to hold in respect to encum- 
brances, and the registry act would 
furnish him a very slender protection. 

[But the above views appearing to 
be based upon the assumption that 
Barcalow was a purchaser for value 
without notice of the Hartwell deed ; 
and it appearing that it was neither af- 
firmed or denied in the bill, answer or 
evidence that Barcalow purchased for 
a valuable consideration or without no- 
tice ; and on the contrary the bill ex- 
pressly charging that Barcalow knew 
of the Adair judgment, and assumed 
the payment thereof, the sworn an- 
swer not denying the same, the Judge 
concludes : | 

This controlling fact affirmed in the 
bill and not denied in the answer 
must be taken as confessed against the 
defendant. It will thus appear that 
the case has been tried upon an imma- 
terial issue, and as it stands upon the 
pleadings the decree of the Court be- 
low must be affirmed. 





COURT OF CHANCERY OF NEW JERSEY. 





Hion. THEODORE RUNYON, CHANCELLOR. 
Hon. A. V. VAN FLEET, VIcE-CHANCELLOR. 





MORTGAGE-MAINTAINANCE OF. 


Andrews v. Vreeland, et al. 
[May Term, 1878.] 

Where a mortgagor voluntarily conveyed his 
premises to the mortgagee without making 
the latter acquainted withthe reason, nor 

. . . ° . 
giving her the deed in possession, and she 
supposed her incumbrance was not extin- 





guished—J//eld, That, asthere intervened no 
equities, her mortgage should be maintained. 
On bill to foreclose. Mrs. Vreeland 
held a mortgage for $1000 upon the 
property, and in December, 1875, her 
son, Peter B. Vreeland, the mortga- 
gor, executed to hera deed for the 
premises. The complainant insisted« 
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that the effect of the conveyance was 
to merge her mortgage. From the ev- 
idence it appeared that the conveyance 
was for the accommodation of the son, 
who wished to keep the property from 
his creditors ; that she never saw tue 
deed, did not understand the reason 
he wished to give it, and never sup- 
posed her mortgage would be effected 
in any way whatever. She never claim- 
ed possession under the deed, and only 
knew from the record of conveyances 
in the village newspaper that the deed 
was puf on record. On final hearing 
on pleadings and proofs. 

Mr. G. Ackerson, Jr. for complain- 
ant, Matilda Vreeland. 

Mr. 8. R. Demarest, Jr. fur defend- 
ant. 


Tue Cuancettor: ‘There are no 
equities to be subserved by holding that 
the mortgage is extinguished. Onthe 
other hand equity requires that it 
should be supported. A court of equi- 
ty will keep an incumbrance alive or 
consider it extinguished as _ will best 
serve the purposes of justice, and the 
actual and just intention of the party. 
The intention, however, must be inno- 
cent and injurious to noone. Starr v. 
Ellis, 6 John C. R. 393 ; Clos v. Boppe, 
8 C. E. G. 270. Mrs. Vreeland’s in- 
tention was to preserve her mortgage 
as ay incumbrance upon the property, 
and she had no improper or injurious 
purpose in consenting to the convey- 
ance to her. Her mortgage will be 
maintained. 


“PAROL PROOF OF TRUST. 





Osborn v. Osborn. 
(May Term, 1878.]} 


Parol proof will not establish a trust in real 
estate. 

Even though the parties are husband and wife, 
it would be in contravention of the statute 
of frauds. 





THE NEW JERSEY LAW JOURNAL. 135 


On bill for relief.. Filed to estab- 
lish a trust in favor of ‘the complain- 
ant and his family,” in a mortgage held 
by his wife, one of the defendants. 
The farm on which the mortgage was 
a lien was, in Oct. 1871, owned by the 
complainant, who then conveyed it to 
his wife’s father to the end that he 
should convey it to the complainant's 
wife, which was done the same day. 
This conveyance was voluntary, and 
the bill alleges it was to secure, in view 
of the complainant's incapacity for 
business, a permanent home for him- 
self and family against future contin- 
geneies and that the mortgage upon 
the farm after its subsequent sale by 
the wife was taken by her on the ex- 
press understanding that it was to be 
an investment for the support of com- 
plainant and his family. The answer 
alleges that the conveyance was in- 
tended to be absolute; that she 
sold it as her absolute property and 
received the mortgage on account of 
the purchase money for her own use, 
and on no trust whatever. The hus- 
band and wife live separate from each 
other, she being in New York and 
having the custody of the children. 
Motion to dissolve injunction on bill 
and answer and affidavits on both 
sides. 

Mr. Leon Abbett for motion. 

Mr. W. IT. Vredenburgh contra. 


Tue Cuancettor: He relies entire 
ly on parol proof to establish the al- 
leged trust. Such evidence is not 
competent to establish a trust in the 
land. To receive it would be in con- 
travention of the statute of frauds. 
No resulting trust arose from the vol- 
untary conveyance by the complain- 
ant to his wife. Mr. Hill gives it as 
the clear result of the authorities that 
where a person being a stranger in 


| blood to the donor, and, a fortiori, if 
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connected with him- by blood is in 
possession of an estate under a vol- 
untary conveyance duly executed, the 
mere fact of his being a volunteer 
will not of itself create any presump- 
tion that he is a trustee for the gran- 
tor, butghe will be considered entitled 
to the enjoyment of- the beneficial in- 
terests unless that title is displaced by 
sufficient evidence of an intention on 
the part of the donor to create a trust. 
He adds thé observation of the Lord 
Chancellor in Cook v. Fountain, 3 
Swanst. 590,591, that such donee need 
not bring proofs to keep his estate, 
but the plaintiff must bring proofs to 
take it from him. He further says 
that parol declarations cannot be re- 
ceived in evidence to establish the 
trust, for in those cases there exists 
no resulting or presumptive trust, and 

. the admission of such evidence would 
be for the purpose of contradicting 
the written instrument and establish- 
ing a trust by parol in the very teeth 
of the statute of frauds. Hill on Trus., 
pp-, 106, 107. Where the case is 
grounded on actual or constructive 
fraud, allegations of which are contain- 
ed in the bill, parol declarations are 
admissible in support of those allega- 
tions; but no fraud is alleged in this 
case. 

Nor will the fact that when the con- 
veyance was made the parties were 
husband and wife withdraw the trans- 
action from the operation of the stat- 
ute of frauds. Perry on Trusts, $164. 

The mortgage is for part of the 
purchase money of the land, and if 
the trust cannot be established as to 
the land, parol proof of a trust in the 
jand will not avail to establish a trust 
in the proceeds of the sale of it. 

Injunction dissolved. 





BUILDING LOAN MORTGAGES. 


Union Building Loan Association of 
New Brunswick v. The Masonic Hall 
Association. 

[May Term, 1878.] 


Where building loan asssciations loaned money 
gn mortgages, which were to be concurrent 
liens, and two of them failed to obtain as 
collateral security the full number of shares 
of stock assigned, but there was no agree- 
ment between the mortgagees that any col-. 
lateral whatever should be obtained—Held 
that there was no implied agreement, from 
the nature of the (organization, business 
and objects of the lenders, that all were 
bound to obtain equal security. 


On bill to foreclose. A number of 
building loan associations in New 
Brunswick agreed to lend money to 
tha Masonic Hall Association on mort- 
gage security. The mortgages were 
to be concurrent liens. They were in 
the usual form of building loan mort- 
gages. That to the complainant was 
for $50,000. The Masonic Hall Associa- 
tion borrowed the $50,000 on the basis 
of their ownership of 250 shares ofstock 
of The Building Loan Association, 
and they made an assignment to the 
latter of that number of shares as 
collateral security for the payment of 
the mortgage, but in fact owned only 
215 shares and never acquired more. 
The Empire Building and Loan Asso- 
ciation in like manner failed to ob- 
tain as collateral security the full num- 
ber of shares of stock assigned. The 
building loan associations, defendants 
in the suit, insisted that in the distri- 
bution of the proceeds of the sale of 
the mortgaged premises, if there 
should not be sufficient to pay all the 
mortgages in full, the complainants 
and the Empire Association ought, un- 
der the circumstances, in equity to be 
postponed as to the payment of so 
much of the principal of their respec- 
tive debts and interest thereon as is in- 
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‘lateral security in stock to the fall 
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secured by collateral security of stock 
until after the debts of the other 
associations are paid therefrom. On 
final hearing on pleadings and proofs. 

Mr. 8. D. Grimstead for complain- 
ant; Mr. A. V. Schenck for Masonic 
Hall Association; Mr. W. Strong for 
Mutual Loan, Empire Building and 
Loan, and Manufacturers’ and Me- 
chanics’ Building and Loan Associa- 
tions; Mr. D. R. Boice for the Home 
and New Brunswick Building and 
Loan Associations; Mr. C. 7. Cowen- 
hoven for Raritan Building and Loan 
Association; Mr. W. P. Voorhees for 
Citizens’ Loan Association. 


Tue Cuancettor: This claim of 
equity is based on the assumption that 
the complainants and the Empire As- 
sociation as between them and the 
other associations, which obtained col- 
lateral security of stock to-the full ex- 
tent of their loans, were bound to ob- 
tain such security to a like extent. 
There was no agreement between the 
mortgagees that any collateral security 
whatever should be obtained; but it 
is insisted that an implied agreement 
arose from the nature of the organiza- 
tion, business and objects of the lenders 
of the money. Such an implicatipn, 
however, did not arise. A building loan 
association may lawfully lend its mon- 
ey to its members or other persons on 
adequate and proper security in the 
ordinary way instead of the way pecu- 
liar to such associations. That the 
complainants intended to obtain col- 


amount of their loan is not questioned. 
That they have failed to do so is obvi- 
ously to their disadvantage to the ex- 
tent of the failure; for they have so 
much less security for their debt: but 
in the absence of any agreement there 
was no obligation upon them inequity, 


ing loan associations, to obtain such 
security. 

It is insisted by the defendant mort- 
gagees that the stock held ag” collateral 
to the loans secured by the building 
loan association mortgages should not 
be sold, but that the associations hold- 
ing it should be permitted to take it 
on account of the money due en their 
mortgages at the amount which the 
Masonic Hall Association would by the 
regulations of the Associations be en- 
titled to receive for it on withdrawal 
from them ; that is, the amount of dues 
actually paid after deducting there- 
from all fines and forfeitures. The 
argument is that if the stock be sold 
in the market it will bring a larger 
price than that because of the fact that 
it is worth more ; but such increased 
price will be due in part to the pay- 
ments made by other stockholders who 
have not proved delinquent in meeting 
their engagements with the association, 
and so the delinquent stockholder will 
by means of such enhanced price be 
enabled to share in profits which he 
should be held to have forfeited Ly his 
delinquency. The purchaser, however, 
will take the stock subject to all the 
liabilities of the ‘present owner, among 
which is that of paying up any arrears 
of monthly dues and fines. He will 
receive on withdrawal from the associ- 
ation only the value according to the 
regulation above mentioned. The 
question is not between the association 
and the delinquent stockholder, but* 
between the association as mortgagee 
and the other associations holding 
morigages on the same _ property. 
These latter associations have the right 
to have the stock sold in the market. 
The purchaser, as before suggested, 
must take it burdened with the obli- 
gation on his part to pay all dues and 





as between them and the other build- 
‘18 


fines thereon, and when these shal] 


4 
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have been paid the delinquency will 
have ceased. 

A further question was discussed 
on the. hearing, whether the fines, the 
payment whereof was intended to be 
secured by the mortgage, are recover- 
able for the time which has elapsed 
since the filing of the bill to foreclose. 
The obligation to pay the monthly in- 
stalments and interest did not cease 
with the commencement of the suit, 
neither did the obligation to pay fines 
in case of default to make those pay- 
ments. Though they are penalties 
they are lawful, and it is an important 
part of the contract that they shall be 
paid in case of default in the payment 
of the interest. 


COMPETENCY OF WITNESS. 


Boone v. Ex’rs of Ridgeway. 
{May Term, 1878.] 

1. A court of equity will give relief against 
an unfair division of joint property which 
is the result of an innocent mistake. 

2. A party may waive an objection to the 
competency of a witness produced against 
him. 

3. If the objection is known when the wit- 
ness is called he must make it promptly ; if 
he fails to do so and treats the witness as 
competent the objection will be considered 
waived. 


On final hearing on bill, answer and 
proofs. The complainant, who sued 
in a representative capacity, was ex- 
amined as a witness on her own behalf 
* without objection; but on the conclu- 
sion of the argument, following the 
examination, the defendant's counsel 
moved to have the testimony over- 
ruled. 

Mr. Conairoe, of Phila., and Mr. A. 
Browning for complainant. 

Mr. Fred. Voorhees for defendants. 





Tue Vicz-Cuancettor: A party may 
waive the incompetency of a witness 
produced against him, 1 Green. Ev. 
$421; Berryman v. Graham, 6 C. E. 
Green 372; Walker v. Hill’s Exrs., 7 
C. E. G. 517. If he is aware of the 
incompetency of the witness he must 
object before he is examined; he will 
not be permitted to cross-examine him, 
and then, if he dislikes his testimony, 
object to his competency. 1 Green. 
Ev., $421. A party who neglects to 
interpose an objection to the compe- 
tency of a witness, known when he is 
called to testify, must be considered as 
waiving it, and he will not be permit- 
ted to raise it ata subsequent stage 
of the litigation. Donaldson v. Tay- 
lor, 8 Pick. 390. In Neville v. Demer- 
itt, 1 Green’s Ch. 321, Chancellor Pen- 
nington held that a party who intends 
to avail himself of an objection to the 
competency of a witness must make 
it at the time the witness is examined ; 
and if not made until the hearing it 
will not be entertained unless the evi- 
dence can be supplied; and in Mo- 
hawk Bank v. Atwater, 2 Paige 60, 
Chancellor Walworth said an objection 
to the competency of a witness must 
bg made in time to enable the party 
producing him to remove it, or to 
produce other proof. Chancellor Za 
briskie, following what he esteemed to 
be the rule declared by the two pre- 
ceding cases, held, in Graham v. Berry- 
man, 4 C. E, G. 32, that an objection 
made by the defendant when the com- 
plainant closed his proof, and before 
the defendant commenced his, was in 
time, and overruled the evidence, but 
the Court of Errors and Appeals re- 
pudiated this ruling, holding that the 
objection came too late. Berryman v. 
Graham, 6 C. E. G. 372. 
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POWERS OF EXECUTORS TO 
SELL LAND. 


Whitehead, Ex’r. v. Wilson et al. 
(May Term, 1878,} 

Where certain payments and legacies are ob- 
viously to be paid out of real estate, of 
which the testator has disposition, Held 
the executors have power to sell by implica- 
tion. 


Bill for relief. The question was as 
to whether, to make certain payments 
and légacies in a will, which obviously 
were intended to be paid out of certain 
real estate of which the testator had 
testamentary disposition, the executors 
have, by] implication, the power to sell 
such real estate. 

Mr. John Whitehead in pro per. 

Mr. F. Adams for defendants. 


Tue Cuancettor: V//eld, That such 
implication was raised and power given. 
Dewey v. Ruggles, 10 C. E. G. 35. It 
was, indeed, in Seeger’s Exr’s v. Seeger, 
6 C. E. G. 90, in this court denied that 
a.power of-sale is created by implica- 
tion by the mere fact that it is neces- 


sary to enable the executors to execute’ 


the directions of the will. But clearly 
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a power of sale may arise to executors 
byimplication. Lord Sir John Rom- 
illy, M. R., in Greetham v. Colton, 34 
Beav. 615, said: “It has been held by 
the Vice Chancellor of England, Sir 
Lancelot Shadwell, by Lord Cotten- 
ham, by Sir John Leach and by Lord 
Justice Knight Bruce that a general 
charge of debts on land enables the 
executors to sell the land and make 
a good title. I should be very sorry to 
do anything to weaken that decision ; 
I, myself, so held in Robinson v. Lo- 
water after referring to the opposite 
ease at law of Doe d. Jones v. Hughes, 
and the Lord Justice affirmed my de- 
cision. Therefore, independently of 
my own decision so confirmed, the uni- 
form course in equity has been to com- 
pel purchasers to take a title from 
executors where there has been a 
general charge of debts which gives 
them an implied power of sale. The 
advantage of that practice is obvious, 
the amount of difficulty and expense 
it prevents is very great, and its con- 
venience to the community is indis 
putable.” See also cases cited in Dewey 

v. Ruggles, whit supra. 
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BANKRUPTCY—FRAUD. 


Grey, Assignee y. Thomas, et al. 
[Filed Feb, 26, 1878.] 


A hill of complaint to set aside as fraudulent a 
transfer of personal property by the bank- 
rupt, (if the petitionin bankruptcy was filed 
before the Amendment of June 22, 1874) 
must allege that the transfer was made 

. with the knowledge of the defendant that it 
was fraudulent. 





On demurrer to bill of complaint 
filed by assignee in bankruptcy to set 
aside as fraudulent a transfer of per- 
sonal property by the bankrupt to the 
defendants. The special causes as 
signed for demurrer were: 1. That 
the bill does not allege, nor does it 
any wise appear, that the transfer was 
made within two months next preced- 
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ing the time of filing the petition in 
bankruptcy. 2. That there is no alle* 
gation that at the time of the transfer 
the defendants knew that it was fraud- 
ulent in law. 


Mr. James Wilson for demurrer. 


Mr. Samuel H. Grey for assignee. 


Nrxon, J.: The petition in bank- 
ruptcy was filed June 13, 1874, and 
before the amendment of June 22,1874 
was enacted. The transfer complained 
of took place while the original act was 
in force, to wit, about April 1, 1874 ; 
‘ and the question raised by the demur- 
rer is, whether the case is to be deter- 
mined by the law as it stood When the 
transfer was made, and the petition in 
bankruptcy was filed, or by the law as 
it has been amended when the suit was 
commenced. 

There has. been considerable discus- 
sion of this question in other Districts, 
the Judges reaching different conclu 
sions, but it is now raised for the first 
time in this Court. As to the conflict- 
ing views elsewhere, see Hamlin, As- 
signee, v. Pettibone, 10 N. B. R. 178 ; 
Brooks, Assignee v.. McCracken, Id. 
461; Van Dyke v. Tinker, 10 N. B. R. 
310 ; In re Montgomery, 12 N. B. R. 
321; Bradbury v. Galloway, Id. 299 ; 
In re King, 10 N. B. R. 566; Slinger 
v. Sloan, 12 N. B. R. 208; Booth v. 
Brooks, Id. 398; In re Griffiths, 10 N. 
B. R. 456. 

It is to be borne in mind that the 
transaction complained of was the 
transfer of property by a debtor to a 
creditor to pay an antecedent debt : an 
act not forbidden in morals, or by the 
common law, but contrary to the pro- 
visions of the bankrupt law; and, if 
impeachable, it is only so because it 
was done within the time and under 
the circumstances prohibited by said 
law. When the transfer was made 
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and when the petition in. bankruptcy 
was filed, the assignment could not be 
invalidated, unless other creditors took 
steps by involuntary proceedings in 
bankruptcy to set it aside within four 
months from the date of the transfer 
and the creditor, who received the con- 
veyance, had reasonable cause to be- 
lieve that it was made in fraud of the 
provisions of the act. This suit was 
brought in August, 1876, and then the 
limitation in time had been narrowed 
to two months, and the preferred cred 
itor was required to know that a fraud 
upon the law was intended. 

These two changes were introduced 
by the 10th and 11th sections of the 
Amendatory Act of 1874. As they are 
remedial in their character, it was with- 
in the power of Congress to have them 
applicable to the decision of cases 
growing out of pending bankruptcy 
proceedings if they desired to do so. 
The Constitution of the United States 
imposes no restraint upon the Legis- 
lative authority in regard to the enact- 
ment.of retroactive laws, whether they - 
affect vested rights or the obligation 
of contracts. The prohibition there is 
to ex post facto laws, which have al- 
ways been held to include only penal 
and criminal statutes. Watson v. Mer- 
cer, 8 Pet. 110; Carpenter v. Common- 
wealth, 17 How. 463 ; Cooley's Const. 
Lim. 264. 

The power being clear, what was 
the intention? In determining this, 
the 13th Sec. of the Rev. Stat. of the 
U.S. in force when the amendment 
was approved (see §5601, Rev. Stat.) 
must not be overlooked. It was orig- 
inally enacted in 1871, and was enti- 
tled, “ An Act prescribing the form of 
the enacting and restraining clauses of 
acts and resolutions of Congress, and 
rules for the construction thereof,” and 
is as follows: ; 
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‘¢ The repeal of any statute shall not have 
‘¢ the effect to release or extinguish any pen- 
“ alty, forfeiture or liability incurred under 
‘such statute, unless the repedling act shall 
‘* go expressly provide, and such statute shall 
‘* be treated as still remaining.in force for the 
‘* purpose of sustaining any proper action or 
** prosecution for the enforcement of such 
** penalty, forfeiture or liability.” 


This section may be regarded as a 
Congressional approval of the rule of 
construction announced by the Su- 
preme Court in Harvey v. Tyler, 2 
Wall 347, to wit, “ that all statutes are 
to be considered prospective, unless 
the language is express to the contrary, 
and there is a necessary implication to 
that effect.” 

It is not necessary to speculate upon 
what would have been the effect of the 
provisions of this section on the ac- 
tion if it had been pending when these 
changes in the law were enacted. It 
has been commenced since, and the 
changes will be operative and will re 
lease or extinguish any liability incur- 
red at the time of the re peal, if it ap- 
pears expressly or by necessary impli- 
cation that Congress intended them to 
be applied toall subsequent suits. They 
have reference to the remedy solely: 
and involve (1) the time between the 
transfer and the adjudication, and (2) 
the evidence by which the suit is to be 
maintained. 

By the last section of the Amenda- 
tory Act of 1874, all acts and parts of 
acts inconsistent with its provisions 
are expressly repealed. The change in 
regard to the lapse of time between the 
transfer and the adjudication in bank- 
ruptcy was not to take effect until two 
months after the passage of the act. 
The other change was absolute and in- 
stantaneous in its operation. If Con- 
gress had intended to except future 
suits, instituted beyond the périod of 
two months from the date of the enact- 
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ment, that intention would have been 
manifested in view of the well-settled 
principle, that the right to a particular 
remedy is not a vested right, and 
where a statute providing a remedy is 
repealed while proceedings are pend- 
ing, such proceedings will be thereby 
determined, unless the Legislature 
shall otherwise provide. 

This was held by the Supreme Court 
in the case of Bank of Hamilton v. 
Dudley, 2 Peters 492. The State of 
Ohio had a law in force authorizing 
administrators to sell the real estate of . 
intestates for the payment of debts by 
order of the county courts, Such an 
order was obtained in this case, but 
pending the proceedings under it and 
before the order for sale was fully ex- 
ecuted, the law was repealed. Chief 
J. Marshall, delivering the opinion of 
the Court, held the repeal terminated 
all the proceedings under the order. 
“ The repeal of such a law,” says he, 
‘‘divests no vested estate, but is the 
exercise of a legislative power which 
every legislature possesses. The mode 
of subjecting the ‘property of a debtor 
to the demands of acreditor must al- 
ways depend on the wisdom of the 
Legislature.” = « 

Demurrer sustained. 


NEGLIGENCE—TOWAGE. 


Ulrich v. Steam-tug Sunbeam. 
[Filed April 16, 1878.] 


In cases of towage, the tug boat is not an in- 
surer or common carrier, and, hence, is not 
liable for the want of the exercise of the 
highest possible degree of care and skill. 

But she must use reasonable carefulness and 
ordinary skill, and cannot bargain to be ex- 
empted from all the risks of the service. 


Libel in vem, filed to recover dam- 
ages for negligence and carelessness 
in towing the canal boat, Van Olinda, 
from Newark to Passaic on the Passaic 








* 142 


River. The two defences were: 1. 
That the master of the canal boat as- 
sumed all risks in the towage: 2. That 
the unskilfulness of said master caus- 
ed the accident. 

Nixon, J.: As the testimony of the 
respondents is uncontradicted, that the 
service of towage was undertaken by 
the Sunbeam with the understanding 
and agreement between the. parties, 
that the same should be at the risk of 
the canal boat, it becomes important 
to inquire how far such an understand- 
ing and agreement relieves the tug 
from responsibility. 

It is the settled doctrine, in cases 
of towage, that the tug boat is not an 
insurer or common carrier ; and hence, 
that she is not liable for the want of 
the exercise of the highest possible 
degree of care and skill. But she is 


bound to bring to the performance of 
the duty which she undertakes, reason- 


able carefulness and ordinary skill, 
‘and she cannot relieve herself from the 
consequence of alack of these by a 
bargain with the other party, that she 
shall be exempted from the risks of 
the service. Such a bargain, doubtless, 
means something; but it is contrary 
to public policy to so construe a con- 
tract of that nature that the tower is 
allowed to go clear of all liability when 
itis shown that he has relaxed his 
faithfulness and duty in performing 





THE NEW JERSEY LAW JOURNAL. 


the service. Ashmore v. Tug Co., 4 
Dutch. 192. The true rule was an- 
nounced by the Supreme Court in the 
case of The N. J. S. Nav. Co. v. Mer- 
chants’ Bank, 6 How. 384, where the 
Court, considering a special agreement 
of a like nature, say that its proper 
effect was to change the burden of 
proof, and to throw upon the libellants 
the duty of showing that the loss was 
occasioned by the want of due care, or 
by gross negligence. 

Have the libellants in the present 
case satisfactorily proved gross negli- 
gence or want of due care on the part 
of the respondents? The undertaking 
was to tow the canal boat from New- 
ark to Passaic. The offer implied a 
guaranty of skill on the part of the 
master of the tug in performance of 
the service ; such a knowledge of the 
channel as would enable him to make 
the trip with safety ; and the adoption 
of such methods of attaching the boat 
to the tug that the former would not 
be unnecessarily exposed to the haz- 
ards of navigating a river which has 
long been considered somewhat dan- 
gerous from the rocks in the bed of 
the stream. [The facts commented up- 
on and the conclusion reached that the 
master of the tug exhibited both neg- 
ligence and want of skill in the tow- 


age. | 
Decree for libellants. 
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MISCELLANY. 


[The following opinion of the Court of Er- 
rors and Appeals was received too late for 
classification, and is, therefore, inserted 
here. —Ep. | 


IS RAILROAD ROLLING STOCK 
REALTY ?* ‘ 


Williamson, Trustee, v. The New Jer- 
sey Southern Railroad Company and 
others. 

{March Term, 1878.] 


1. The engines, cars and rolling stock of a 
railroad must be regarded as chattels, which 
have not lost their distinctive character as 
personalty by being affixed to and made 
part of the realty. 

. A mortgage executed by a railroad corpora- 
tion on its roadbed and franchises, together 
with its engines, cars and rolling stock, so 
far as regards the latter class of property, 
is a chattel mortgage within the provisions 
of the act concerning chattel mortgages. 
Revision, 709. 

Messrs. Barker Gummereand A. Q. 
Keasbey for the complainants. 

Messrs. J. B. Vredenburgh and 
Cortlandt and Rk. Wayne Parker for 
Berthoud & Co. 

Messrs. John Linn and Mercer 
Beasley, Jr., for the Lehigh Car Man- 
ufacturing Company. ; 

Mr. Jacob Vanatta for the Lacka- 
wanna Iron and Coal Company. 


Depur, J.: The Lackawanna Iron 
and Coal Company recovered a judg- 
* ment against the New Jersey South- 
ern Railroad Company on the 19th.of 
January, 1874, for damages and costs, 
amounting to $42,258.68. Executions 
were issued into all the counties of the 
State through which the company’s 
railroad extended; and levies were 


~-*The opinion of the Chancellor in this cause 
is reported in 1 Stew. 277. 





made between the 20th and 24th of 
January, upon the cars, engines and 
rolling stock, and personal property of 
the railroad company. The Iron and 
Coal Company was madea party to 
this suit by the supplemental bill filed 
on the 11th of May, 1874. 

The complainant's mortgage was du- 
ly recorded as a mortgage df real es- 
tate soon after it was executed and de- 
livered, and long before the judgment 
aforesaid was recovered; but was not 
filed in compliance with the act con- 
cerning chattel mortgages of March 
24th, 1864, which makes every mort- 
gage or conveyance intended to oper- 
ate as a mortgage of goods and chat- 
tels which shall not be accompanied 
by an immediate delivery, and follow 
ed by an actual and continued change 
of possession of the things mortgag- 
ed, absolutely void asagainst the cred: 
itors of the mortgagor and as against 
subsequent purchasers and mortga- 
gees in good faith, unless the mort- 
gage, or a copy thereof, be filed as is 
directed by the act. Revision, 769. 
The Chancellor held that the rolling 
stock of a railroad company, mortgag- 
ed with the railroad, is a part of the 
realty, and that if such rolling stock 
be personal property. the provisions j 
of the above mentioned act, requiring 
immediate delivery and continued pos. 
session of the chattels mortgaged, or 
filing instead thereof, was inapplicable 
to such mortgages. The appeal of 
the judgment creditor denies. the 
soundness of this legal proposition in 
both its parts. 

The complainant's mortgage in terms 
is comprehensive enough to cover 
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property real and personal—in present 
ownership and afterwards to be ac- 
quired—of every kind and description 
—which is susceptible of sale or mort- 
gage either at law or in equity. But 


that does not solve the problem for 
consideration, which is, whether the 
rolling stock of a railroad company is 
such a constituent part of the realty 
as that it would pass under a convey- 
ance or mortgage of its road-bed and 


franchises without other words of de- 
scription. For fixtures which are part 
‘of the rdalty like easements will pass 
under a conveyance as part of the lands 
granted without additfonal words. 

Where property personal in its char- 
acter is subjected to mortgage, in con- 
nection with real estate, the effect of 
the mortgage on such personal prop- 
erty is presented in three aspects: 
First. Whether the mortgage attach- 
es to after acquired property. Second. 
Whether the mortgagee is entitled in 
equity to restrain its sale under subse- 
Wheth- 
‘er such property has become a fixture 
so as to be part of the realty itself. A 
failure to discriminate between these 
different aspects in which the legal 
questions may arise has caused consid- 
erable confusion in the cases. 

The first two of these propositions 
may be regarded as judicially settled 
in the affirmative. It has been held 
quite generally that in equity a mort- 
gage will apply to after acquired per- 


quent executions, and Third. 


sonal property if apt words of deserip- 
tion be contained therein, and that a 
court of equity will, at the instance of 
the mortgagee, enjoin the sale of such 
propeyty under subsequent executions. 
But these principles have been applied 
indiscriminately to property indispu- 
tably personal, such as unattached 
machinery in a factory, goods in a 
store, and furniture in a house, as well 
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as to the rolling stock of a railroad. 
In Smithhurst v. Edwards the prop- 
erty protected from sale under execu- 
tion, was the after acquired furniture 
in a hotel. Decisions of this class give 
no support to the proposition under 
consideration. 

To sustain the views adopted by the 
Chancellor on this subject, counsel 
relied greatly on the decisions of the 
federal courts. An examination of 
those cases will show that the point 
has not been directly or at least final- 
ly, adjudged. 

The earliest and perhaps the lead- 
ing case is Coe v. Pennock, decided by 
Judge McLean, as reported in 6 Am. 
Law Reg. 27; 2 Redfield on Railways, 
546 ; and afterwards in the Supreme 
Court, and there reported sub nom. 
Pennock v. Coe, 23 How. 117. In that 
case the mortgage which is set out in 
23 How. p. 126, expressly enumerated 
as part of the property mortgaged, “‘all 
the present and future acquired prop- 
erty * * *  ineluding engines, 
tenders, tools, machinery, materials, 
contracts and all other personal prop- 
erty.” The rolling stock having been 
levied on under execution, a bill was 
filed by the mortgagees to restrain a 
The only question for decision 
was, as expressed by Justice Nelson in 


sale. 


the Supreme Court,—‘“ whether or not 


the after acquired rolling stock of the 
company placed upon the road attaches 
in equity to the mortgage, if within 
the description, from the time it is 
placed there, so as to protect it against 
the judgment creditors of the railroad 


company.” Nothing else was discuss- 


,edin the Supreme Court, or decided 


in either court, but the validity of a 
mortgage of after acquired property— 
a question in no wise depending on 
the distinction between the realty. or 
personalty of the property mortgaged. 
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The property mortgaged being inade- 
quate to pay the mortgage debt, the 
injunction was allowed, as it was al- 
lowed in Smithhurst v. Edwards, to 
restrain the sale of furniture, under 
similar circumstances. The observa- 
tions of Justice McLean so often quo- 
ted, with respect to the connection of 
the rolling stock with the railroad,and 
the injury that would result from the 
separation of the rolling stock from 
the road, and its sale under execution, 
are properly referable to the question 
of the propriety of interference by in- 
junction to stay the sale ; just as Chan- 
cellor Green in Smithhurst v. Edwards 
adverts to the injury that would result 
to the rights of the mortgagor and 
mortgagee by a sale under execution 
of furniture mortgaged, as a reason 
for enjoining its sale under the execu- 
tion. 

_ In Gee v. Tide Water Canal Co., 24 
How. 257, the property levied on and 
offered for sale was land which was 
admitted to be necessary to the work- 
ing of the canal. On bill filed by the 
company the court enjoined the sale 
on the ground that the property was 
necessary for the operations of the 
company’s canal, and could not be dis- 
severed from the franchises without 
destroying its useful existence. 

_ In Minnesota Co. v. St. Paul Co., 2 
Wall. 609, a railroad company had di- 
vided its line of railway into two di- 
visions, and had given separate mort- 
gages on each division. The mortga- 
ges each enumerated rolling stock as 
part of the property mortgaged. There 
was also a subsequent mortgage on 
the entire road, its franchises and roll- 
ing stock. The court held that the 
company might assign particular parts 
of its rolling stock used over its whole 
line to separate divisions, and mort- 
gage such parts with the division to 
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which it was assigned ;and that, wheth- 
er they did so, was a question of inten- 
tion. In the majority opinion the 
question of the rolling stock being af- 
fixed to the realty was not discussed, 
and the decision was placed on the 
language of the mortgages as decisive 
of what was intended to be covered by 
them under their descriptive words. 
The judges who expressed opinions 
that the rolling stock was a fixture, 
dissented—holding that such rolling 
stock being purchased by the common. 
funds of the company, and fitted for 
use over the whole line as a fixture, 
was attached to the whole line, and 
not to any part or division of it. The 
case is reconcilable with legal princi- 
ples only on the assumption that the 
rolling stock was personal property, 
and was mortgaged as such. 

In Railroad Company vy. Jamcs, 6 
Wall., 750, the case rested on a stat- 
ute of Wisconsin, which declared that 
“all rolling stock of any railroad com- 
pany, used and employed in connec- 
tion with its railroad, shall be and the 
same is hereby declared to be fixtures.” 
R. S. Wis., 511, §34. The dictum of 
the judge delivering the opinion of the 
court, who was one of the dissenting 
judges in Minnesota Co. v. St. Paul 
Co., supra, that the rolling stock would 
have been fixtures independent of the 
statute, was merely obiter. 

In Scott v. C. & S. R. R. Co., 6 Bis- 
sell, 529, the sole question was wheth- 
er a mortgage made by a railroad com- 
pany covering all after acquired prop- 
erty, included after acquired rolling 
stock. The judge, after reviewing the 
cases in the Supreme Court of the’ 
United States, held that it did, and 
declared, in his opinion, that it did not 
make any difference in the result 
whether the property was real or per- 
sonal. 
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In Farmers’ Loan and Trust Co. v. 
St. Jo., &c., R. R. Co., 3 Dillon, 412, 
the mortgage expressly covered the 
rolling stock and other property ap- 
pertaining to the railroad. It had been 
recorded as a mortgage of lands, but 
notas a chattel mortgage under the 
law of Kansas. The rolling stock hav- 
ing been seized under execution, the 
question was one of registry. The 
opinion of the court, by Justice Miller, 
is quite short, and holds that rolling 
stock and other property strictly and 
properly appurtenant to the road, is 
part of the road, and covered by the 
mortgage in question, which, in terms, 
embraced the rolling stock, and that 
it need not be recorded asa chattel 
mortgage to give it priority over exe- 
cutions. Under the language of the 
mortgage there could beno doubt that 
rolling stock was covered by it, and 
the report does not show whether the 
registry was deemed sufficient on the 
ground that the rolling stock was a 
fixture, or for the reason that as chat- 
tels it was such property as not to 
come within the purview of the Kan- 
sas statute. At all events, I am not 
inclined to give this case the effect of 
a direct decision of the moot question 
of such weight as to settle the law in 
the Federal courts. 

The cases cited from the State courts 
are chiefly such as decide that a mort- 
gage on after acquired goods and chat- 
tels is valid, or such as hold that such 
property, when mortgaged, is not lia- 
ble to be taken under certain kinds of 
process, under rules of precedure pe- 
culiar to the practice in such States. 
P. & W. R. R. Co. v. Woelper, 64 
Penn., 366 ; and Cowry v. P. & T. W. 
R. R. Co., 3 Phila, Reports, 173, are | 
eases of that kind. Where the ques- 
tion has been directly presented wheth- 





er the rolling stock of a railroad, in- | 
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cluded in a mortgage of its roadbed 
and franchises, is real or personal 
property, the great weight of authori- 
ty is in favor of its being considered 
as personalty. Stevens v. B. & C. R. 
R. Co., 31 Barb., 590; Beardsley v. 
Ontario Bank, Id., 619 ; Bermont v.P. 
& M. R. R. Co., 47 Id., 104; Randall 
v. Elwell, 52 N. Y., 521; Hoyle v, 
Plattsburgh R. R. Co., 54 N. Y., 314 ; 
Chicago, &c., R. R. Co. v. Howard, 21 
Wis., 44; B. C. M. Co. v. Gilmore, 37 
New Hamp., 410; Coe v Columbus R. 
R. Co., 10 Ohio State, 372 ; City of Du- 
buque v. The Ill. Cent. R. R. Co., 37 
Iowa, 56. In this State the point was 
directly decided by the Supreme Court, 
in State Treasurer v. 8S. & E. R. R.Co., 
4 Dutch., 21, where it was held that 
the phrase “ road and equipments” in 
a railroad charter did not inelude its 
rolling stock; and in the opinion of 
Chief Justice Green, engines and cars 
were declared to be no more append- 
ages of a railroad than wagons and 
carriages were appendages of a high- 
way—both were equally essential to 
the enjoyment of the road—neither 
constituted any part of it. Further- 
more the third section of the act of 
March 24, 1869, which is now the thir- 
ty eighth section of the act concerning 
mortgages (Revision, 709), contains a 
plain legislative recognition of the 
rolling stock of railroads as chattels— 
to be considered as suck when covered 
by mortgage. And in practice the en- 
gines and cars of railroad companies 
have frequently been seized under ex- 
ecution and distrained for taxes, as 
personal property, without any scruple 
as to their liability to seizure and sale 
as such. 

One of the primary objects of law 
is the classification of property and 
the establishment of certain indicia by 
which its ownership may be determin. 








— we We 
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ed. For this purpose all property is 
by law divided into two kinds—real 
and personal ; and the mode of enjoy- 
ment and methods of disposition are 
regulated by positive rules of law, 
which are founded on considerations 
of public policy, and established for 
the purpose of determining the owner- 
ship of property according to its kind. 
The method of transmuting property 
personal in its nature into realty, is 
as fixed and established in the law as 
the method of testamentary disposi- 
tion. Such property does not become 
realty by mere use in connection with 
land. ‘he implements of husbandry, 
though used only for agricultural 
purposes, do not thereby become part 
of the land. Nor will such property 
become realty by being included in a 
mortgage with lands any more than 
lands will become personalty by such 
an association. The stock of goods 
in a store, or the furniture in a hotel, 
do not become part of the lands, al 
though mortgaged or conveyed with 
the premises on which they are situ- 
ate. 

The criterion for determining wheth- 
er property ordinarily regarded as 
personal becomes annexed to and part 
of the realty is the union of three re- 
quisites: Ist. Actual annexation to 
the realty of something appurtenant 
thereto. 2d. Application to the use or 
purpose to which that part of the 
realty with which it is connected is 
appropriated. 3d. The intention of 
the party making the annexation to 
make a permanent accession to the 
freehold. Teaff v. Hewett, 1 Ohio 
St. Rep. 511. This criterion was 
adopted by the Chancellor in Quimby 
v. Manhattan Cloth Co., 9C. E. Green, 
260, and by this Court in Blancke v. 
Rogers, 11 Id., 564, and by the Court 





of Appeals of New York in McRea v. 
Central N. Bank, 66 N. Y., 489. 
Whether a chattel is a fixture or not 
depends upon the facts. The mere 
intention of the parties to make it 
part of the freehold does not make it 
a fixture. To accomplish that result 
there must be an actual annexation to 
the freehold, though the strength of 
the union is not material, if in fact it 
be annexed. The intention of the 
party affixing it is only important on 
the question whether he intended to * 
make the chattel so annexed a tem- 
porary, or a permanent accession to 
the freehold. Regers v. Brokaw, 10 C. 
E. Green, 497; S. C. sub nom. Blancke 
v. Rogers, supra. Cases of what is 
called constructive annexation are only 
apparent exceptions to this rule. The 
instances of constructive annexation 
such as the keys, doors and windows of 
a house removed for a temporary pur- 
pose—a mill stone taken out of the 
mill to be picked, and saws and leather 
belting taken out to be repaired or 
laid aside for future use, and the like, 
are all cases where the chattel by actual 
annexation was once part of the realty 
and had been detached for temporary 
purposes without the intent to sever it 
from the freehold. Having once been 
part of the realty, removal temporarily, 
without intent to sever permanently, 
does not reconvert the chattel into per- 
sonalty, and destroy its character as a 
fixture. Ewell on Fixtures, 43. This 
is all that is meant by constructive an- 
nexation. Cases of this description 
do not militate against the rule, that 
actual annexation is the condition un- 
der which achattel in the first instance 
becomes part of realty ; and while the 
degree of annexation is unimportant, 
it will be found that the attachment to 
the realty is invariably such as to give 
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a fixedness in location or localization 
in use. 

The illustration of doves in a cote, 
deer in a park, and fishes in a pond, 
are entirely inapplicable to the present 
subject. They go with the inheritance 
for special and peculiar reasons. In 
Amos and Ferard on Fixtures, they are 
classified under the head of heir looms, 
—a class of property entirely distinct 
from fixtures. A, and F. on Fixtures, 
168. Sir Edward Coke assigns them 
to go with the inheritance because they 
are animals fere nature, “and could 
not be gotten without industrie as. by 
nets and other engines.” Co. Lit. 8a. 
This is the true foundation for the 
common law rule; for Wentworth saith 
that “ young pigeons being in the dove 
house not able to fly out, go to the ex- 
ecutor, yet their dams, the old ones, 
shall go to the heir with the dove 
house,” Went. Off. Ex. 143; and fishes 
confined in a trunk or the like go to 
the executor. Co. Lit. 8a. In Paulet 
v. Gray, fishes in a pon! were adjudg- 
ed to belong to the heir, for the reason 
that “they are as profits of the free- 
hold which the executor shall not have 
but the heir, or he who hath the water.” 
Cro. Eliz. 372. No analogy exists be- 
tween these animals and machinery 
such as engines and cars, from which 
the legal status of the one could be de- 
duced from that of the other. 

The criterion above stated of actual 
annexation to the freehold, as a rule for 
determining when chattels become part 
of the realty is as well settled in this 
State as any other rule of property. 
Exceptions founded on fancifal and 
groundless distinctions only tend to 
produce uncertainty and confusion in 
the rules of property which should be 
permanent and uniform. “ The general 
importance of the rule,” says Cowan, 
J., “which goes upon corporal annexa- 
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tion is so great that more evil will re- 
sult from frittering it away by excep- 
tions, than can arise from the hardship 
of adhering to it in particular cases.” 
Walker v. Sherman, 20 Wend. 656. 
Tested by the foregoing criterion, it 
is manifest that the rolling stock of a 
railroad must be regarded as chattels 
which have not Jost their distinctive 
character as personalty by being affixed 
to and incorporated with the realty. It 
is true that engines and cars are adapt- 
ed to move on the track of the rail- 
road, and are necessary to transact the 
business for which the railroad was de- 
signed. But unattached maghinery in 
a factory, the implements of husbandry 
on a farm, and furniture in a hotel, are 
similarly adapted for use in the factory, 
—on the farm,—or in the hotel; and 
are equally essential to the profitable 
prosecution of the business in which 
they are employed. When regard is 
had to the fundamental and necessary 
condition under which the law permits 
chattels to become part of the realty, 
engines and cars, and the rolling stock 
of a railroad utte*ly fail to answer the 
requirement of the law. Cars which 
left Jersey City this mowning, before 
the close of the succeeding week will 
be found seattered over tle West 
on the Pacific Slope—their places in 
transportation through this State be- 
ing supplied by cars gathered from the 
railroads of other companies, many of 


or 


which are located in other States. The 
suggestion that each ‘one of these cars 
carries with it the attribute of realty 
in its journey through other States, or 
even over other railroads in this State, 
will show the incongruity of denomi- 
nating that a fixture which in its ordi- 
nary use travels over other railroads, 
and is connected with the railroad of 
its owner in no other way than in its 
useful employment in the business in 
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which the company is engaged. 
Randal v. Elwell, supra, Grover, J., 
says, “I think no one would claim that 
a car of the New York Central which 
in the course of business had been run 
to Chicago was part of its real estate 
while there ; and if not such, I can dis- 
cover no-principle upon which the 
character of the property should be 
changed when it reaches the Central 
track, on its return trip to New York.” 
After an examination of all the cases on 
the subject, Mr. Ewell declares it to be 
the better opinion, and one supported 
by the weight of authority, that the 
rolling stock of a railroad is simply 
personalty, and not a fixture. Ewell 


on Fixtures, 39. 

[The above is only a portion of the opinion 
read by the learned Judge ; the remainder em- 
bracing other points in the cause.—Ep. ] 


CORRECTION OF ERRORS. 


Allaire, et al. v. Allaire. 
{March Term, Errors and Apyeals.] 


BRIEF BY C. G. BONNEY, ESQ. 


In contemplation of law, the final 
deliberate act’of the sovereign power 
must be regarded as in accordance 
with the very right of the case. The 
maxim “the king can do no wrong ” had 
this meaning. That from which there 
can be no appeal, and which no other 
authority can review and correct, must 
necessarily be obeyed and treated as 
just, because there can be no suc- 
cessful resistance but by revolution. 
Upon this principle every tribunal of 
last resort must act. When it has 
reached and promulgated a decision, 
the parties to the question involved 
have exhausted the means allowed for 
its determination, and must accept the 
result irrrspective of its abstract jus- 
tice, and of any opinions that may be 


In’ 
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entertained in regard to its correct- 
ness. The peace and good order of 
the State require that controversy 
should’ have an end, and the end is 
reached when the tribunal of last re- 
sort has heard and decided the matter 
of dispute. 

In judicial proceedings this rule 
rises into an austere and imperial dig- 
nity, for the judges assume to pro 
nounce, not their opinions as men, but 
the conclusions of the law upon the 
case submitted, and the voice of the 
law is to the State what the voice of 
God is to the Church. 

But while, beyond the decision of 
the ultimate tribunal, the suitor can 
have no rights, the sovereign authori- 
ty, nevertheless, recognizes the fact 
that it may have been misled by acci- 
dent, inadvertance, or evil conduct; 
and that from the like causes, omissions 
and errors may occur in the proceed- 
ings awarded by the final judgment ; 
and it therefore permits its attention 
to be called to such matters by way of 
suggestion, motion or petition, that 
correction may be made. The theory 
is that any hearing of a matter which 
calls in question the correctness of 
the final determination, as expressed 
in the record thereof, must be by pure 
favor, and not of right; and that if 
the tribunal act at all it will do so, not 
from the appeal of the applicant, but 
from its own inherent: love of justice. 
For, as it will not permit error to be 
formally assigned of its proceedings, 
neither will it allow the imputation 
that it needs any argument or urging 
to pursuade it to do anything that 
ought to be done in such a case. If 
argument be heard on such occasion, 
it is at the request of the tribunal, not 
at the offer of the suitor. 

Before proceeding to other consider- 
ations, one distinction between the 
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English and American courts should 
be pointed out. In England, the sov- 
ereignty once treated as in the king, 
has passed to the parliament; and is 
now known as parliamentary omnipo- 
tence. Practically, in England the 
laws are made, expounded and execu- 
ted under a supreme legislative au- 
thority. But in all States governed 
under the written American Constitu 
tion, the three. departments of gov- 
ment are erected into a sovereign trini- 
ty, each member of the trinity of leg 
lative, judicial and executive power, 
being in its own sphere supreme. 
Hence the judicial tribunal of last 
resort must necessarily be the judge 
of its own jurisdiction, and must have 
inherent authority to doall things that 
may be necessary or proper for the 
exercise of its constitutional authori- 
ty. In certain cases its own rules will 
take the place of acts of parliament 
Judicial science, and the 


in England. 
art of practice, naturally develop 
slowly, but the tremendous impulse of 
free government has imparted its im- 
petus to the judiciary, and the coun- 
try has built its judicial system as it 


has constructed its railways, with 
startling speed. With so much haste 
there has naturally been some want of 
uniformity. 

THE AUTHORITY TO ACT. 

In White v. Tommey, 4 H. L. Cases 
333, there was a petition for rehearing, 
and a counter-petition to dismiss and 
adhere. It was said that as bétween 
the parties, a final judgment could be 
opened only by act of Parliament, but 
the lords, after hearing the matter, 
vacated several orders of previous 
years, and in effect remanded the cause 
with directions. To sustain the pre- 
vailing notion that the House of Lords 
will not grant a rehearing of the merits 





the following cases are usually cited, 
Viz: 

Stewart v. Agnew, 1 Shaw App. Ca. 
413. Cathcart v. Casillio, 1 Wilson 
& Shaw, 239. McGavin v. Stewart, 4 
W. Shaw, 184. 

In ex parte Cranshaw, 15 Peters 119, 
at the next term after a hearing and 
reversal, a motion was made to set 
aside and annul the judgment and de- 
cree of the former term, as improvi- 
dently entered. The motion was al- 
lowed, the prior judgment of the court 
declared null and void, and the man- 
date to the Cireuit Court revoked. A 
copy of the order and opinion was 
sent to the court below. 

In U.S. v. Gomez, 23 Howard 326, 
the court vacated an order of dismis- 
sion as improvidently entered, and ci- 
ted with approval, Stewart v. Agnew, 
and White v. Tommey. 

In the Palmyra, 12 Wheat., 10, 
Judge Story says there is no doubt of 
the power of the court to reinstate any 
cause dismissed by mistake. 

In Brown v. Aspden, 14 Howard -U. 
S. 26, the rule’is declared to be that 
rearguments will be allowed oniy at 
the instance of some member of the 
court who has become dissatisfied with 
his opinion; and in such a case the 
court will of its own motion direct a 
reargument, without waiting for an ap- 
plication by counsel. 

In Martin v. Hunter's Lessees, 1 
Wheat. 355, the court, by Judge Story, 
after stating the rule that a judgment 
of the court of last resort upon the 
merits is final and conclusive as _ be- 
tween the parties, said: ‘In this case, 
however, from motives of a public na- 
ture, we are entirely willing to waive 
all objections, and go back and _ re-ex- 
amine the question of jurisdiction as 
it stood upon the record formerly in 
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judgment,” and procgeded according 
ly with the opinion in the case. 

Burkle v. Luce, 1 N. Y. 239, and 
Martin v. Wilson Ib. 240, are usually 
cited to show that the court of the 
last resort loses jurisdiction of a cause 
by a filing of its remittitur in thecourt 
below, and the entry of the common 
order thereon. But the courts have 
found little difficulty in evading this 
supposed rule, wherever the justice of 
the case has seémed to require. 

In Vermilye v. Selden, 6 How. Pr. 
R., 41, and in Bogardus v. Rosendale, 
etc.,1 Deur 592, the rule is stated 
that the court below will not stay pro- 
ceedings on the remittitur without some 
order, resolution or suggestion from 
the court above. 

In Jarvis v. Shaw, 16 Abbott Pr. R. 
415, a rule allowed by one of the judges 
of the Appellate Court, to show cause 
why a reargument should not be al- 
lowed, was held sufficient to warrant a 
stuy of the proceedings in the court 
below. 

In Wilmerdings v. Fowler, in the N. 
Y. Court of Appeals, 15 Abb. Pr. R., 
N. S., 86, Sept., 1873, there was an ap- 
plication for a rehearing based upon an 
alleged “ misapprehension or mistake 
of ficts.” The application was resist- 
elas to» late, the remittitur having 
been sent down. 

Church, C. J., said that by the filing 
of the remittitur and the entry of the 
usual order, the Court of Appeals had 
lost jurisdiction, and could not even 
grantareargument. But the defend- 
ant then went to the Court below, and 
obtained an order setting aside the 
filing of ths remittitur, and the order 
thereon, and directing the clerk to re- 
turn the remittitur to the Appellate 
Court. Thereupon Amasa J. Parker 
made asecond motion for a reargu- 
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mer order reversed, and proceedings 
accordingly. The “lost jurisdiction ” 
was thus easily resumed. 

In Cushman v. Hadfield; 15 Abbott, 
Pr. R. N.S., 109, the N. Y. Court of Ap- 
peals say it has long been the practice 
of the court for a single judge of the 
the Appellate Court to grant a stay of 
proceedings upon a remittitur, . with- 
out regard to the rule relating to com- 
mon proceedings. 

In Palmer v. Lawrence, 5 N. Y. 455, 
a motion was made to change the or- 
der of the Appellate Court,to conform 
to the decision actually made. The mo- 


tion was resisted on the ground that 


the court had lost jurisdiction, the re- 
mittur having been filed. Burkle v. 
Luce, Martin v. Wilson, and other 
cases, were cited against the motion, 
but it was allowed,: and the order 
changed so as to make a difference of 
$8,000 in the result. The ground of 
the motion was, that interest had been 
allowed on a point not submitted to or 


e 
passed upon by the court. 


In Fuller v. Little, 61 Ill, 26, the 
court say: “After a case has been fully 
argued and correctly decided upon the 
questions made by counsel, we cannot 
grant a rehearing for the sake of al- 
lowing new questions to be argued, 
unless it be necessary to do so to pre- 
vent great injustice.” 

In King v. Ruckman,7 C. E. Green 
R., 552, the Court of Appeais of New 
Jersey held, that while, asa general 
rule, a judgment of the court upon the 
merits of the case is the end of litiga- 
tion as between the parties, neverthe- 
less the court retains power at any 
time to amend its judgment, if errone- 
ous by reason of any misentry of the 
clerk, or by reason of any other mis- 
take; and that a final judgment of the 
court of last resort may be set aside 


ment, which was allowed, and the for- | and treated as a nullity, if it has been 
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procured by fraud or is the result of 
any misapprehension. 
THE MODE OF PROCEEDING. 

A petition for the desired relief was 
filed in White v. Tommey, 4 H. L. C., 
333, and in Fuller v. Little, 61 Ill., 26. 

A motion was adopted as the proper 
method of inviting the action of the 
court in ex parte Cranshaw, 15 Peters, 
119 ; U. S. v. Gomez, 23 Howard, 326; 
The Palmyra, 12 Wheaton, 10; Brown 
v. Aspden, 14 Howard, U. S., 26; Wil- 
merdings v. Fowler, 15 Abb., Pr. R.N. 
S., 86; Palmer v. Lawrence, 5 New 
York, R., 455. 

The rule that in case the court deem 
further action desirable, they will di- 
rect it of their own motion, without 
waiting for an application by counsel, 
was declared in Brown v. Aspden, 14 
How., 26. 

The rule that the court below will 
not interfere with the proceedings upon 
the remittitur, without some order, 
resolution, or suggestion from the ap- 
pellate tribunal, was stated in Ver 
milye v. Selden, 6 How. Pr. R., 41,and 
in Bogardus v. Rosendale, ete., 1 Du- 
er, 592. 

An order to show canse why the pro- 
posed further action should not be 
taken, made by one of the appellate 
judges, was held proper in Jarvis v. 
Shaw, 16 Abbott Pr. R., 145 ; and Cush- 
man v. Hadfield, 15 Abb. Pr. R., N.S.; 
109. 

The grounds of relief upon which 
courts of last resort have resumed and 
exercised jurisdiction after a judgment 
upon the merits, include the improvi- 
dent action of the court through any 
misapprehension or mistake ; an erro- 
neous record through the misentry of 
the clerk, and fraud in the nature of 
deceit, misleading the court. 

All these terms are to be liberally 
construed for the promotion of justice. 
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They are terms, mot of limitation of 
power, but of classification of grounds 
of further proceeding. They embrace 
mistakes of the court in acting when 
the action was not authorized by law ; 
in giving a judgment not warranted 
by the record; in deciding points not 
submitted by the parties, and the like. 

These terms are intended to express, 
nota creeping exception, but a con- 
quering rule that the courts of last re- 
sort love justice and the pure law so 
well, that they will not suffer their rec- 
ords to uphold a wrong, no matter by 
whose agency or through whose neg- 
lect it may have been admitted. 

Before such a tribunal,theinterests of 
individual parties are comparatively of 
little value; the integrity of the law, 
and the general welfare are the su- 
preme considerations for the guidance 
of the court: Brown vy. Aspden, 14 
How., 26; ex parte Crenshaw, 15 Pe- 
ters, 119; Martin v. Hunter’s Lessees, 
1 Wheat., 355 ; Palmer v. Lawrence, 5 
N. Y. R., 455; King v. Rauckman, 7 C. 
E. Green R., 552. 

In conclusion, it may be said that 
the correction of alleged errors in the 
proceedings of courts of last resort, 
must necessarily depend upon the 
pleasure of the court, its sense of jus- 
tice, and its fidelity to: the law. If it 
choose to exercise the power of recon- 
sideration and correction, there is, in 
constitutional government, no higher 
authority by which the action of the 
court can be either approved or con- 
If, on the other hand, the 
court of last resort decline to recon- 
sider its action, there’ is no tribunal 
whose mandate can be invoked. Inall 
such cases, the suitor has no admitted 
rights. He is heard but by courtesy ; 
he can appeal only to the love of jus- 
tice in the breast of the court. If the 
application rest upon some new mat- 


demned. 
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ter, not argued alién the hearing, it 
will be received with more favor. On 
principle, indeed, the suitor ought to 
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| interests ; while the rehearing of a sub 
ject once solemnly adjudged may well 
be left to the favor of the court, 


have a clear right to ask a hearing of| prompted, if need be, by the sugges- 


any new matter of importance to his 


CASES BEFORE THE 


MARRIED WOMAN'S CONTRACT. ! 


‘yrcurr Court—Hon. B. Van 


SycKkLE—J USTICE. 


Union 


First National Bank of Elizabeth v. 
Craig, etal. 


This suit was upon a promissory 
note dated April 14, 1877, for $300, 
drawn by W. H. Craig to the order of 
Joseph T. Crowell, and endorsed by 
said Crowell, and the defendant Sarah 
J. Craig, who at the time of such en- 
dorsement was the wife of the drawer 
W. H. Craig. The wife defends under 
the fifth section of the act respecting 
married women, which enacts that any 
married woman shall have the right to 
bind herself by contract to the same 
extent, asif she were unmarried, pro- 
vided, that nothing* therein contained 
shall enable such married woman to 
become an accommodation endorser, 
guarantor, or surety, nor shall she be 
liable on any promise to pay the debt, 
or answer for the default or liability 
of any other person. 


Van Sycxize,J.: An accommodation 
endorser is one who endorses without 
any consideration, for the benefit of 
another. If the husband had taken 
this note to the bank with the wife’s 


endorsement upon it, and had it dis- 


'tions of its professional advisers. 


INFERIOR COURTS. 


counted for his own benefit, the wife 
would have been an accommodation 
endorser and not liable under the stat- 
ute. So likewise if the wife had gone 
to the bank with the note,as the agent 





‘of her husband, and requested the 
bank t» discount it on behalf of her 
| husband, and the bank had requested 
'her to put her name as endorser on 
‘the note, she as to the bank would have 
been a mere accommodation endorser, 
although she received the proceeds of 
the note, if she had told them that she 
wished the discount for the benefit of 
her husband. But if she told the bank 
that she wished the discount for her- 
self, and the proceeds were paid to her, 
then, if the bank acted in good faith, 
she is estopped from setting up that 
in fact she obtained the discount for 
the benefit of her husband, and that 
she gave to him the proceeds. It is 
against the policy of the law to permit 
a married woman to use it to enable 
her to commit a fraud. The contract 
must be looked at as it was made and 
understood between her and the bank, 
and not in the light of the understand- 
ing between husband and wife. 

The wife testifies that she asked the 
bank to discount the note for ber hus- 
band, as he wished to use the money 





for his purposes, and they offered to 
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do it if she would put her name on it. 
If this is true she would not be liable. 
I think however the weight of evidence 
is against the wife on this point. She 
admits that before this note was offer- 
ed for discount, she had a separate ac- 
count with the bank and a bank book 
in her own name; that she had had 
notes which belonged to her in her own 
right discounted at this bank, and the 
proceeds placed to ber own credit, 
against which she had drawn her indi- 
vidual checks from time to time. This 
state of facts existing she came to the 
bink with the note of which the one 
in controversy isa renewal, and the 
Cashier and Vice-President testify that 
she asked to have it discounted for 
herself, without mentioning her hus- 
band at allin connection with it. It 
was discounted and the proceeds plac 
ed to her credit on the books of the 
bank, and in her own bank book, and 
she drew them afterwards by her own 
checks. 

Under these circumstances she can- 
not set up any secret understanding 
with her husband, by which she shall 
occupy towards the bank the position 
of a mere accommodation endorser. As 
between herself and her husband of 
course, the real nature of the transac- 
tion would govern. When the origi- 
nal note was renewed with her endorse- 
ment from time to time, it does not 
appear that she ever intimated to the 
bank that she was not to be personally 
liable. But it is further insisted that 
inasmuch as the statute renders her 
incompetent to contract a liability on 
any promise to pay the debt, or answer 
for the default or liability of any other 
person, she cannot be held in this case, 


be:suse she is liable as endorser ouly | 


in the event of the maker's default. 
This construction of the act would 
render it incompetent for a married 
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woman to enter into a contract of en- 
dorsement at all, even for her own ben- 
efit, and would make the act read, that 
“a married woman shall not be an ac 
commodation endorser, and also that 
she shall not be an endorser at all in 
any event.” 

The object of the proviso is clearly 
to prevent her from assuming obliga 
tions of which she does not receive the 
pecuniary benefit; she cannot be an ac- 
comfnodation endorser. She cannot be 
surety or answer for the default of an- 
other. The statute giving her power 
to transact business in her own behalf, 
it could not have been intended to de- 
prive her of the right to realize upon 
promissory notes taken by her in the 
course of her dealings for her own 
benefit. Her endorsement in such case 
would not be a promise to answer for 
the default of another within the con 
templation of the act. 

The undertaking of the wife in this 
case was, not to answer for the default 
of the maker of the note, but to pay 
back to the plaintiff the money she re- 
ceived from them,in the event that 
the maker did not pay it. In that case 
it became a primary obligation with 
her and was her debt. Her liability 
was contingent on the event that an- 
other did not pay, but it was not an 
agreement to answer for the default of 
another. It was her own engagement 
to pay back the money which she had 
induced the plaintiff to let her have. 

Judgment for plaintiff. 


CITY ASSESSMENTS. 


Union Cirncurr—Van Syckue, Jusrice. 


Davenport v. The City of Elizabeth. 


{Jan. Term, 1878.) 


Action is brought to recover from 
the city of Elizabeth the sum of $1, 
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119.80, with interest, being the amount 
paid by Davenport to the city upon an 
assessment made against his lot for a 
wooden pavement. The assessment 
was made under the provisions of the 
same charter which was considered in 
the Bogert case (12 C. E. Gr. 568) and 
which, according to that case, does not 
provide a legal mode for imposing the 
assessment, but in this case no pro- 
ceedings have been taken to set aside 
the assessment. 

Mr. W. J. Magie for plaintiff. 

Mr. R. F. Chetwood for defendant. 


Van Sycxue, J.: I think that the 
plaintiff cannot recover in this action 
for two reasons. First—The assess- 
ment must be set aside before suit can 
be maintained to recover back the mo 
ney paid upon it. In the City of Eliz- 
abeth v. Hill, 10 Vr. 555, where money 
had been paid on an assessment under 
the same charter, the Court said: 

‘The money was paid on an assess- 
ment which, at the time of the pay- 
ment, was a subsisting assessment 
which, until reversed, was legally bind- 
ing on the city and the satisfaction of 
which operated as an extinguishment 
of the liability of the plaintiff to con- 
tribute in respect to his ownership of 
lands to the costsof the improvement. 
But on the reversal of the assessment 
in the proceedings on certiorari the 
situation was completely changed. The 
plaintiff's property was no longer dis- 
charged from liability to a new assess- 
ment for the expenses of the improve- 
ment.” 

There is nothing in the Bogert case 
inconsistent with this view, for in this 
case the land owner having paid the 
assessments had the advantage of be- 
ing shielded from the imposition of 
any new or further assessment while 
_ the original assessment subsisted. The 
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plaintiff is in the enjoyment of the 
benefits which resulted to his property 
by reason of the improvement; and the 
money having been paid voluntarily by 
him and accepted by the city, he will 
be permitted to gain an undue advan- 
tage if he is allowed to recover it back 
before he puts the city in a position to 
make a re-assessment by procuring the 
first assessment to be set aside. 

Secondly. The plaintiff had a claim 
for about $3,300 against the city which 
he had been unable to collect fora 
year or more, and on the 8th of April, 
1875, he again applied to the Comp- 
troller for payment. He refused to 
pay without deducting the assessment 
in question. The plaintiff objected, 
but finally accepted the money due 
him from the city, after deducting the 
amount of this assessment; although 
the plaintiff protested against the de- 
duction at the time, yet the city refus- 
ed to pay until he assented, and b 
such assent, however unwillingly giv- 
en, he gained a benefit to himself which 
he would not otherwise have had. He 
cannot, after inducing the city by this 
consent to pay him the claim he held 
against the city, repudiate his agree- 
ment and say that his assent to this 
arrangement so far as it was beneficial 
to the city was involuntary, and at the 
same time retain the advantage he de- 
rived from the transaction. If A hav 
ing a claim of $3,000 against B, should 
apply for payment, and B should pre- 
sent a counter claim of $1,000, howev- 
er unfounded, and A should allow the 
set off under protest, it would not be 
contended that A afterwards could re- 
pudiate the transaction in part only 
and recover of B the $1,000. 

The case now on trial does not ap- 
pear to be different in principle from 
the one supposed. 

Verdict for defendant. 
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CITY CHARTER—ASSESSMENTS. | “fore paid, or who shall heieafter pay 


Union Crircurr Courtr—Hon. B. Van 
SycKLE, JusTIceE. 


Gabler v. City of Elizabeth. 

An assessment was made under that 
clause of the Charter of the City of 
Elizabeth which was declared in the 
Bogert case, (12 C. E. G. 568) to be un- 
constitutional. The assessment was 
ratified July 1, 1871. August 26, 
1873, Gabler paid the City the sum of 
$2570.07 which had been assessed 
against his lot. June 25, 1877, this 
assessment was vacated and set aside 
by the City Council, and on the 19th 
of November, 1877, a new assessment 
was made against the Gabler lot for 
$523.20. Prior to this reassessment 
on the 5th of April, 1876, Gabler 


conveyed his lot by deed containing 
full covenants of warranty to one 
Elizabeth C. Sloan the present owner 


thereof. This suit was brought by 
Gabler to recover the entire sum of 
$2570.07 with interest, which he paid 
the city. 

Mr. W. J. Magie for plaintiff. 

Mr. R. E. Chetwood for defendant. 


Van Sycxuz, J.: By the 13th sec- 
tior. of the supplement to the City 
Charter passed March 17, 1870, the 
City Council has power to reinstitute 
proceedings in assessment cases from 
the point when informality commences, 
whenever they discover that an error 
has occurred, which would render their 
proceedings liable to be set aside, and 
tu take new proceedings from that 
point. Under this section the new as- 
sessment was made in 1877 for $523.20. 

March 17, 1875, a further supple- 
ment was passed to the City Charter 
the 5th section of which (Laws 1875 
p- 291) provided : 

“That any person who has hereto- 





“any assessment shall in case such 
“assessment shall be set aside, al- 
“tered or réduced in amount by any 
“court of this state, or any other law- 
“ful authority, be entitled to the same 
“relief, as if he, she or they had not 
‘so paid, and in case any such perscn 
“shall have made payment on account 
““of such assessment, exceeding the 
“amount adjudged to be justly due 
‘“‘on such assessment, it shall be law- 
“ful for such person to claim and re- 
“ceive such excess from the city with 
“interest from the time of payment.” 

The plaintiff having paid the assess- 
ment of 1871, could not have recover- 
ed it back until that assessment was 
set aside. This I understand to be the 
rule laid down in Hill vy. The City of 
Elizabeth, 10 Vr. 555. See Edwards v. 
Jersey City, Ct of Errors, March Term, 
1878. Having paid the assessment 
voluntarily, he had the advantage of 
being shielded from the imposition of 
any new or further assessment for the 
same work while the original assess- 
ment substituted. Being in the en- 
joyment of the benefits which resulted 
to his property by reason of the im- 
provement, and the money having been 
paid voluntarily and accepted by the 
city, he would not have been permit- 
ted to gain an undue advantage to him- 
self by recovering it back, before the 
city was put in a position to make a 
reassessment by procuring the first 
assessment to be set aside. 

Under the supplement of March 17, 
1870, the new assessment took the 
place of the old one, and the plaintiff 
by the act of 1875, is limited in his re- 
covery to the sum he had paid in ex- 
cess of the new assessment. When the 
new assessment was made the act of 
1875 was in force, and so far as the 
proceedings under the act of March 
17, 1870, had the effect to vacate and 
set aside the old assessment, they did 
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so subject to the provision in the 5th 
section of the act of 1875. 

The setting aside of the old assess- 
ment and the making of the new one 
were concurrent acts, and therefore the 
plaintiff never had, as he contends, the 
right to recover the entire sum he had 
paid, and he is not deprived of any 
vested right by the act of 1875. az 
yuo et bono, allhe could ever have 
recovered was the excess. 

This result seems to me to be clear- 
ly in accordance both with the provis- 
ions of the charter, and with public 
policy. Gabler conveyed away his lot 
after the improvement had been made 
and paid for, and the purchaser had 
every reason to believe that he acquir- 
ed title to the premises in its improv- 
ed condition for the price he had stip- 
ulated to pay. To hold now that the 
whole sum paid by Gabler shall be re- 
turned to him, and that the new as- 
sessment shall be exacted from the 
present owner of the lot would leave 
the present owner a doubtful remedy 
upon the covenants in his deed, and 
would lead to great confusion and in- 
justice. 

The plaintiff will be entitled to re- 
cover the sum he paid in excess of the 
new assessment, with interest from 
August 23, 1873, to June 4, 1878. 

Judgment for plaintiff: 


PRACTICE. 


Essex Crrcurr Courtr—Depur, J. 


Reardon v. Morrison, et al. 

The plaintiff commenced his action 
upon a promissory note of defendants. 
The declaration was properly served 
on the return day of the summons and 
duly filed in the Clerk's office, with a 
proper notice to plead in thirty days 
under the statute endorsed, both on 





the copy served and that on file. Af- 
ter twenty-five days had expired and 
nq plea filed, the defendants served a 
notice on the plaintiff's attorney that 
he declare forthwith whether the sum- 
mons was issued by his authority and 
declare the place of abode of the plain- 
tiff. On the 30th day the plaintiffserv- 
ed a notice on defendants’ counsel that 
the plaintiff was a resident of the State 
of New York. On the following day 
the plaintiff, not receiving a notice 
from defendants to furnish security 
for costs until after he had entered 
judgment, entered judgment by de- 
fault against the defendants. Motion 
was now made to vacate on the ground 
that defendants had five days addition- 
al time to plead ; that the time between 
demanding place of abode, and fur- 
nishing the information should not run 
against the defendants. Plaintiff's at- 
torney contended that by the wording 
of the statute the only time allowed a 
defendant under this section was where 
he had demanded security for costs ; 
that the language of the act, which is 
as follows: * 

“When a defendant is entitled to 
‘security for costs, he shall give no- 
“tice in writing to the plaintiff that 
“he requires such security, and there- 
“upon all proceedings shall be stayed 
“until such security is filed or depos- 
“it made, and the plaintiff upon filing 
“such security, or making such depos- 
“it, shall give notice thereof in writ- 
‘ing to the defendant, with the names 
‘and residences of all the sureties; 
‘“‘and after the service of such notice, 
“the defendant shall have the same 
“time to plead that he had at the ser- 
vice of the notice requiring security,” 
could have no other construction ; 
that no provision was made to allow 
time waerea notice of the present 
character was served : that if the plain- 
tiffhad been a resident of New Jersey 
no notice for security could have been 
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served and the notice to’ declare resi- | he was a non-resident, and while the 
dence could not then give time to de-| act referred to did not provide directly 
fendants, else the result in all cases | for an allowance of time when a no- 
would soon be to give unlimited time) tice like the present one was served 


to plead. 
‘Mr. John A. Cobb for plaintiff. 
Mr. John G. Trusdeli for defend- 
ants. 
Depus, J.: 


plaintiffs counsel,presuming the plain- 
tiff to have been a resident of New 


Jersey, was not before the Court. The 
notice served by plaintiff showed that 


Held, That the question | 
arising out of the facts presented by 


‘and that alone, still in the present case 
‘it had been followed up at once by the 
| notice to furnish costs, and although 
‘the later notice was after the 30 days 
had expired, the two notices must be 
taken together as one act, one being 
but a preliminary to the other, and the 
time claimed by defendants to plead 
must be allowed and judgment opened 
with costs. 





OUR MISCELLANY. 


DECISIONS AT CHAMBERS. 


The Chancellor. 

Trademarks.—In Pool, et al., v. Boy- 
lan, et al., an injunction was asked restrain- 
ing defendants from disposing of a trademark. 
The bill was a creditor’s bill, filed to have the 
trademark ‘* R. B. Dovell’s Son,” which was 
alleged to be exclusively the property of Helen 
Dovell, (by assignment) sold and the proceeds 
applied to the payment of complainants’ 
judgment, //eld, that trademark, if a 
species of property as contended by counsel, 
because assignable and having a market value, 
was not such as that the court should inter- 
fere by an injunction, before the hearing. 
His Honor said that tie question, possibly, 
was a novel one, and the application could be 
renewed if authorities could be cited by the 
complainant. 


a 


Alimony—Contempt.—Where a _ hus- 
band was directed by decree of the Court to 
pay $4 per week alimony to his wife, and he 
was imprisoned for contempt in not obeying 
the decree, affidavits were read to show that 
by sickness, other expenses and want of em- 
ployment the husband could not obey such 
Affidavits had previously been pre- 
sented to the contrary. Held, that the pre 


ponderance of proof was put upon the hus- 


order. 


band, and he must show to the Court be- 
| yond all reasonable doubt that it was absolute- 
\ly impossible to perform its decree, before 


| he would be purged of the contempt, 
purg I 


| Injunction —Second Mortgagee.—In 
a bill filed to foreclose a first mortgage, the 
second mortgagee, who had been made a party, 
asked for a receiver and injunction, to pro- 
tect the rents and profits of the estate, which 
the owner, residing upon the property, was 
collecting. The question was raised whether 
the practice of the Court totake this action on 
the application of the second mortgagee was 
correct; whether the first mortgagee, who 
filed his bill, should not be the actor in seek- 
Held, that the second 
mortgagee, being brought into Court, had the 
right to ask to have his interests protected the 


ing a receiver, ete. 


same asif he had filed the bill in foreclosure. 


The Vice-Chancellor. 

Rule 190.—In the Mutual Life Ins. Co. 
of N. Y. v. Hall, et al., and Spader, Admr., 
application was made for an order of refer- 
ence to a Master under this rule. The ad- 
ministrator defendant had filed an answer to 
the bill, denying complainant’s right toa de- 
cree for deficiency and his liability therefor. 
TTeld, that the case did not fall within Rule 





190. 
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IMPORTANT DECISIONS ELSEWHERE. 


Contract. Family Relation. Wh»re fam- 
ily relation exists between the parties, and in 
the absence of express contract, wages cannot 
be recovered. In Re. Beatty, deceased. Al- 
leghany Supreme Court, Pa. Hawkins, J. 

Cires Lantz v. Frey, 2 Harris 201 ; Wali- 
er’s Est., 3 R. 243; Candor v. Candor, 5 W. 
&S. 513; Defrance v. Austin, 9 Barr. 389; 
Little v. Dawson, 4 Dal. 100; Swires v. Par- 
sons, 5 W. & S. 357. 


Common Carrier. Suit by appellee for 
goods not delivered. Defense, that, without 
the fault of the carrier, the goods were de- 
stroyed iu the great Chicago fire of 1871. Held, 
(1) that this fire was not the act of God so as 
te release common carriers from liabilities as 
imposed by the common law. Dispatch Tran- 
sit Co. v. Thielbar. Sup. Ct. Ill. 


Dower. felease. 1. A release of a wife’s 
inchoate right of dower is a valid considera- 
tion for a conveyance of property to her. 2. 
Such conveyauce will not be held fraudulent 
and void as to the husband’s creditors, unless 
the amount of consideration received is so dis- 
proportionate to the value of the wife’s con- 
tingent dower as to be unreasonable. 3. So 
great is the difficulty of estimating the worth 
of contingent dower rights ; so uncertain and 
imaginary are the values which are the neces- 
sary elements of the computation, that the 
court will not pronounce the transaction fraud- 
ulent, from the fact that the wife insisted up- 
on and received asum greater than her dower, 
if the facts do not show mala fides in her or 
her husband. Judgment affirmed. Sengree 
v. Welch, Ohio Sup. Ct. 


Evidence—/nstructions. 1. The ordi- 
nary rule is that the cross-examination of a 
witness is limited to matters upon which he 
has been examined in chief; and this rule ob- 
tains whether the witness is present and ex- 
amined at the trial, or his testimony is taken 
by deposition. Hence, where to impeach one 
of plaintiff’s witnesses, a desposition is offered 
in which the deponent testified to different 
statements made by such witness outside the 
court, and upon the objection of plaintiff the 
testimony in chief in said deposition as to 
such statements was excluded for lack of suf- 
ficient identification in time and place: Held, 
that it was error over such objection to permit 
the cross-cxamination of the deponent as to 





said statements to be read to the jury. 2. 
The court instructed the jury that to justify a 
verdictin favor of the plaintiff, the prepon- 
derance of testimony in his favor must be 
such ‘as clearly outweighs the evidence on 
the other side.” //eld, that such instruction 
was misleading, and in a doubtful case in 
which the verdict was returned for defendant, 
was error sufficient to call for a reversal. Re- 
versed. Opinion by Brewer, J,—Callison v. 
Smith. 


Fraudulent Sale. 1. A fraudulent sale 
is voidable ; but the right to nullify it resides 
solely with the party defrauded. A party to 
an executed contract fraudulent as to third 
parties only can not set it aside. 2. The claim- 
ant in replevin need not be absolute owner. 
If he have a special property in the goods, or 
an interest in them of a temporary and limit- 
ed nature it is enough, if he. has had actual 
posession and has been deprived of the pos- 
session by defendant. Hazard v. Hall. St. 
Louis Ct. of Appeals. 


Husband and Wife.— While a husband 
has not recognized his wife as his ‘agent, or 
ratified any act of hers in any similar trans- 
action, he will not be liable for goods pur- 
chased by her without his authority for the 
purpose of furnishing her father’s house, and 
the fact that on a previous occasion she had 
purchased goods at the same store’ for the 
same purpose, which were charged to the 
husband, and for which he paid, will not 
make him liable, if he was himself present 
with his wife at the time of the former pur- 
chase. Reversed. Bray v. Beard. St. Louis 
Ct. of Appeals. 


Partnership. 1. An incoming partner 
may become liable for debts contracted by the 
firm previous to his entering it, but to be held 
liable he must agree to do so. A third party 
cannot maintain an action against him for the 
debt of a member of the firm who sells his in- 
terest to the new firm without being a party 
to the agreement of sale. 2. The presump- 
tion of liability must be supported by due 
proof of a promise to pay. Kountz v. Holth- 
house. Sup. Ct. Pa. 


Promissory Note. Hndorser. In an 
action by the endorsee of a promissory note 
against the endorser, who was payee thereof, 
verbal testimony is not admissible to show 
that the payee signed in any capacity ,or assum- 
edany liability except that which the law attach- 
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es to his signing. 42 Wis. 56; 3.N. H. 132 ; 
29 Barb. 489; 6 Black. 509 ; 29 Ind. 271 ; con- 
tra, 19 Penn. St. 396. Rodney v. Wilson, 
adm’r. Sup. Ct. Missouri. 


Slander. Defendant said concerning 
plaintiff, who was a candidate for supervisor, 
‘*he would be a pretty man to be elected su- 
pervisor ; when he was highway commissioner 
he stole a thousand dollars from the town, and 
if he was elected supervisor, where he would 
have the handling of so much money, he would 
steal eight thousand.” //eld, that it was not 
error to refuse to hold as a matter of law that 
the words could not have charged larceny or 
could not have been so understood, and a re- 
fusal to grant a nonsuit was proper. Judg- 
ment below affirmed. Hayes v. Ball, Church, 


C. J., N. Y. Appeals. 


COURT NOTES. 

The ‘‘ Advisory Masters” appointed by the 
Chancellor under the recent act of the Legis- 
lature, to whom causes may be referred for 
special hearing, are: Joseph D. Bedle, Amzi 
Dodd, Barker Gummere, John Hopper, Geo. 
C. Ludlow, Joel Parker, Henry C. Pitney, 
Jehiel G. Shipman, John C. 'Ten Eyck and 
Peter Voorhees. 


The Monmouth Bar recently organized a 
with the following officers: 


, 


‘** Bar Association,’ 
Joel Parker, President; Robert Allen, 
Vice-President ; J. Ely, 
James Steen, Secretary. 
tee.—Judge Beekman, John 8. Applegate, Al- 
fred Walling. Law Reform.—Hon. C. Rob- 
bins, C. H. Trafford, Mercus Taylor. Com- 
mittee on Admissions.—Hon. A. R. Throck- 
morton, C. E. Patterson. Committee on Bi- 
ography.—W. H. Vredenbergh, John E. Lan- 
ning, James Steen. 


John 


The act approved March 9, 1877, establish- 
ing District Courts in certain cities, was 


amended by a supplement approved March 20, | 
The following digest of the amend-| 


1878. 
ments inay prove useful : 


The word ‘‘ one,” in sections 6 (third line in 


the edition published by Fred D. Linn), 7 | 


(fourth line), 26 (fourth line), 32 (fifth line), 
50 (fourth line), 159 (eighth line) was made to 
read ‘* two.” 

Section 6 (tenth line), after ‘‘ whatsoever,” 
the words ‘‘éxcept the Circuit Court of the 


dr., | 
Treasurer ; | 
Executive Commit- | 
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county or counties wherein said district court 
may be established,” are inserted. 

Section 159 (second line), after ‘‘ affirma- 
tion” the word ‘‘either” is inserted; and 
(fourth line) after ‘* time” the words ‘‘ or that 
the person against whom an attachment is 
about to be issued is not, to the knowledge or 
belief of said creditor, resident in this State 
at the time, and that he owes to said creditor a 
sum of money, specifying as nearly as he can 
the amount of the debt or balance,” are in- 
serted. The act took effect March 20, 1878. 

LATEST PUBLICATIONS. 


LANDLORDS AND ‘TENANTS: Their Legal 
Rights and Duties, and an Appendix of 
Forms. By Chas. W. Sloane, of the New 
York Bar. New York: Haven Brothers 
This is a work of 144 pages, published at 

| $2.00 in cloth, or $2.50 in sheep. It is print- 

| ed in clear type, and its four chapters are well 
arranged. Reference is chiefly made to the 

New York statutes and decisions, although 

cases in other States are cited. The law upon 

this important subject is succinctly stated— 
almost too, briefly, in fact—and the author, if 
this be his first effort at book-making, has no 
| occasion to be ashamed of his endeavor. Its 

‘convenient size and clear language would 

| make this work valuable to landlords as well 

| as lawyers. 
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PERSONALITIES. 





j 


Mr. Frank Bell, a brother of the editor of 
the Matawan Journal, has opened a law office 
| at Keyport. 


| 
| 


| 
| 
James B. Vredenburgh, Esq., of Jersey 
| City, was recently married to Miss Sarah Van 
| Vorst, niece of ex-Mayor Van Vorst. 


| M. L. Trimmer, Esq., recently of Fleming- 
| ton, has opened an office in Jersey City, in 
\the Hvening Journal building, 37 Mont- 
| gomery St. 


Lewis E. Mills; of Cincinnati, a younger 
| brother of Alfred Mills, Esq., of Morristown, 
| died at Florence, Italy, on the 10th ult, He 
was lately of the Ohiopar. 

| Charles P. Dorrance, Esq., of the law firm 
lof Lanning & Dorrance, Long Branch, was 
| married on April 20th to Miss Libbie L. Acken, 
| the only daughter of Wm, H. Acken, Esq., of 
New Brunswick. 





